
The Magazine of the Car and Truck Rental Industry

www.autorentalnews.com September / October 2004

How to 
Overcome Customer 
Sales Objections

He’s BACK–
Sandy Miller
Teams with

Tom McDonnell to
Reinvent

U-SAVE
Why You Need to Care About 
Company Culture

Four Steps to Limit 
Your Exposure 

After a Customer Accident

THE DIMINISHING
CLARITY OF

Diminished-Value 
Claims Policy

(l-r) Tom McDonnell, 
Sandy Miller

ARN10-04SmithMazure_rpt.qxd  10/7/04  10:14 AM  Page c1



PH
O

TO
:C

AT
H

Y
 S

TE
PH

EN
S

A s defense counsel involved in personal injury litigation, we often wish we

had the opportunity to talk to our clients before the accident. As Ben-

jamin Franklin said,“An ounce of prevention is worth a pound of cure.”

At times, our more proactive clients ask for advice on how to prevent accidents

and limit exposure. But unlike most other businesses, an automobile rental company

has a somewhat limited ability to reduce the potential for litigation. This is indeed

unfortunate. All the planning, preparation and safety classes in the world cannot con-

trol the third party that operates your vehicle. The renter is not an employee of the

rental company and is not under your control.

By Corey Tavel and Jay Young  

Limiting Your
ExposureAfteranAccident

Taking photos, gathering
written statements and
obtaining a detailed 
appraisal can dramatically
strengthen your defense
against potential litigation.
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Instead, customers are in control of a poten-

tially dangerous instrumentality. If the vehi-

cle is rented or operated in a vicarious liabil-

ity state, the rental company can bear the risk

of the actions of the uncontrolled operator.

While these risks are great, there are still

steps a rental company can take after an ac-

cident to limit exposure.

When the car is returned following an acci-

dent, a detailed procedure to gather information

and evidence is imperative. Memories fade over

time,and vehicles are repaired within days.How-

ever, the life of a lawsuit is often years. Therefore,

the time to gather information is the day of the

accident, when memories are fresh and the dam-

age is evident.

You need to assume that every accident will

result in a lawsuit, no matter how minor the

damage. In fact, the less significant collisions, re-

sulting in little or no property damage, are the

types of accidents in which a solid post-accident

investigation will greatly reduce the value of po-

tential lawsuits.

After a vehicle is returned with damage or

the renter reports the vehicle was involved in

an accident, consider obtaining:

Photographs — Whenever a vehicle is re-

turned with a reported accident, you should

take photographs of the vehicle. If possible, at

least one of the photographs should show the

driver pointing to the damage, holding that

day’s newspaper. A photograph that shows lit-

tle to no damage to the vehicle is often the key

piece of evidence in defending these types of

cases. While a Polaroid photograph is better

than nothing, the better the quality of the pho-

tograph, the better its use in litigation.

As previously mentioned, minor impact ac-

cidents should not be ignored. When the case

comes up for trial years later, your attorney will

be grateful that you have photographs that de-

pict the damage. Without the photographs, the

plaintiff will generally testify to a major impact.

However, a photograph showing a small dent

will deflate the claim and bolster your defense

that the injuries, if any, could not be related to

the accident.

In addition to taking photographs of vehi-

cles involved in accidents, the claims-conscious

operator should consider taking digital pho-

tographs of every vehicle upon its return. The

use of digital photography will not result in a

significant expense and will allow you to defend

your company in cases involving unreported

accidents.

Driver Statements — The next step is to

prepare an accident report while the driver and

witnesses (passengers) are still on the premis-

es. The contemporaneous taking of the report

will preserve the memories of these persons for

future use.

The accident report form should include a

space for the driver to list all of the passengers

in the car, as well as the number of passengers

in the other involved vehicles. This will help

prevent fraudulent claims.

In addition, consider asking the renter

whether he or she had any problems with the

operation of the vehicle. We often encounter al-

legations of brake failure once litigation is com-

menced. The ability to reduce these claims is

important, especially in non-vicarious liability

states where a defective vehicle claim is a

method to foist liability on the owner of the

rental vehicle.

Witness Statements — If possible, any pas-

sengers in the vehicle should fill out witness

statement forms. The time to get the statement

is the day of the return, before the passenger has

consulted an attorney and considered litigation.

At the time of the return, the passenger is more

likely to be forthright and helpful. The witness

statement form should include a space to iden-

tify any injuries sustained.

An appraisal — It goes without saying

that repairing the vehicle and getting it back

into service is a priority. However, it is im-

portant to obtain a detailed appraisal with

additional photographs. Make sure the ap-

praiser tests the brakes since the renter may

claim brake failure. Thereafter, all repair

records for the vehicle should be maintained

and safeguarded.

Finally, report all claims to your insurance

carrier, since the claims department must ag-

gressively defend the claims. The earlier claims

examiners have a case, the better chance they

have to prevent claimants from building up

their medical treatment.

The potential for litigation is real. We all

know it is a cost of doing business. However,

with rising insurance rates and the difficulty

that many companies have in securing insur-

ance, it is time to fight this cost head-on. If

you have a case that goes to trial, your attor-

ney will have a much better chance of win-

ning if armed with documentary evidence,

clear photographs and thorough witness

statements. Over time, these steps will help to

decrease what has become an unforeseen tax

on the industry. ■

Corey Tavel and Jay Young are attorneys with

Smith Mazure Director Wilkins Young & Yager-

man, P.C., a New York City law firm that de-

fends rental companies in accident cases. They

can be reached at (212) 964-7400.

It’s important to obtain a detailed appraisal with additional photographs. Make sure the appraiser
tests the brakes since the customer may claim brake failure later.

A
R

N
10

-0
4.

04

ARN10-04SmithMazure_rpt.qxd  10/7/04  10:15 AM  Page 35



ARN10-04SmithMazure_rpt.qxd  10/7/04  10:15 AM  Page 36



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 15%)
  /CalRGBProfile (ColorMatch RGB)
  /CalCMYKProfile (U.S. Sheetfed Uncoated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


