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A Trial Lawyer's Guide to Serving Red Herring
By Mark Levi and Mark Yagerman, Smith Mazure, Mew York MY

We recently conducted jury research on a =significant case. The jurors v
typical for what we expect to == in a Manhattan jury. But these jurcrs
in by First Court, a conzsulting firm that gave each juror a touchscreen laptop. After
each argument or witness, each juror answered a handful of excellent feedback

guestions—and all their answ

rs flowed across our menitors, in real time.

It wase fascinating to see how far the technelogy has advanced for generating
objective feedback frem lay people. re awash in great insights

Az we made cur argument, ene of us happened to use the term “red herring.” Neither
one of us thought thiz a controversial term. Together, have over 60 years
of experience with jury triale. We have, conservatively, dished out “red herring?®
hundreds of times in front of jurors. t never dawned on either one of us that the term
might cenfuse or befuddle jurors

But upen hearing “red herring,” the First Court consultant did something very
interesting. He asked the jurors thie question: “In your own words, what is meant by
the term 'red herring’?”

The rezults =hocked both of us:

& Could not correctly define “red herring™ (10/17)
e Vaguely defined “red herring” (4M17)
& Correctly defined “red herring” (3M7)

To be blunt, the rezsponzes provided by the jurorz overwhelmingly =upperted the
belief that jurors would not understand the term. Qut of the 17 tetal rezpondents—
who represented a wide range of educational backgrounds and demographics—only
three could define the term reasonably accurately, ile four more had a vague,
approximate sense of the term’s definttion. Ten pecple simphy did not understand the
term—eight of thozse ten were willing to admit it, while the other two tried a defintion,
and got it completely wrong.

Qur regearch into thiz particular instance of legal jargon was helpful not just because
it suggested tha hould be wary of uging even apparently basic, commonly used
terms that have wider purchase than la he research aleo broadened our
reazoning for avoiding such terms.

There are three dangers with uging terminelogy that jurors don't understand:

1. “You create a huge psychological distance between you and them. They
learn, quickly, that they cant underzstand you and that they don't belong. That
iz a communications and advecacy dizazter! Even if the factz and the
arguments are on your side, you're making your job potentially ingurmountabhy
more difficult when you alienate your jurors.

They will tune cut, become more easily distracted, or imply stop caring. For
the jurers, ignorance will be bliee compared to listening to you—and their
resulting indifference wil be a nightmare for you.

Theyll be mor: sceptible to nen-rational factors, such as emotion and body
language, when evaluating testimonies and evidence. Jurors are already
hugely swayed by these non-rational factors. £n you're making your
arguments, you need to give yourself every chance of getting through to
them. Using vecabulary that makes you seem like you're speaking a foreign
language won't help.
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The plain language movement in legal writing nearly always emphasizes the plain
wiriting of legal documents. But our research for thiz case suggests that trial lawyers
can alzo benefit from being more aware of the =cope of legal jargon and the potential
effects that the use of that jargon has on ju By defaulting to simpler words rather
than fancy, complex ones, trials lawyers will be better able to maintain their juries
attention, focus, and awareness. Revenge i2 a dizh best zerved cold; in court, red
herring iz best not =erved at all.
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